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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

BORDER POWER PLANT WORKING CASE NO. CIV. NO. 02-0513-IEG (POR)
GROUP,
THE PARTIES' STIPULATION FOR THE
Plaintiff, COURT TO CONTINUE TO DEFER THE
SETTING ASIDE OF PRESIDENTIAL
\2 PERMITS

DEPARTMENT OF ENERGY, ET AL,

Federal Defendants.

Consistent with the Court’s Orders of July 8, 2003, Doc. No. 162, May 20, 2004, Doc.

No. 174, and November 4, 2004, Doc. No. 177, the Parties respectfully request that the Court

continue to defer setting aside the original permits (as that term is defined in the Court’s Order of

July 8, 2003) at issue in this litigation, to allow Defendant-Intervenors to continue to operate the

transmission lines for which these permits were issued to export electricity into the United States
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from the power plants in Mexico during the Court’s remand period. Federal Defendants
completed an environmental impact statement under the National Environmental Policy Act
(“NEPA”) on December 17, 2004, see 69 Fed. Reg. 75535 (Dec. 17, 2004), and will be issuing
Records of Decision (“RODs”) in the near future. Federal Defendants intend to inform the Court
of the effect of the completion of the NEPA process on the status of the litigation and the current
permits once those RODs are issued.

In order to determine its position on the effect of the completion of the NEPA process on
this litigation, Plaintiff has requested that Federal Defendants produce a provisional
administrative record for the RODs. Federal Defendants estimate that it will take approximately
4 months to produce an administrative record for Plaintiff, at which time Plaintiff will need
approximately 60 days to review the administrative record materials and to inform Federal
Defendants of its position.

Therefore, the Parties propose and stipulate to an amended schedule for presenting to the
Court their respective positions on the effect of the NEPA process on this litigation, as set forth

below.
Respectfully submitted this ‘J day of February, 2005

For Wefendants:
/ Yl M tor

ANDREW A. SMITH ™
United States Department of Justice

For Plaintiff:

%M/% “r

CELLO MOLLO™
Earthjustice Legal Defense Fund

For Defendant-Intervenors:

Y Mol

DAVID I/ MULLIKEN
Latham & Watkins LLP
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ORDER

Pursuant to the Stipulation of the Parties:
1) The Court defers the setting aside of Federal Defendants’ original permits at issue in this
litigation until September 26, 2005.
2) The agencies, having completed an environmental impact statement on December 17,
2004, will issue their RODs in accordance with the NEPA process (and, if appropriate, issue new
permits), on or before April 30, 2005.
3) On or before June 1, 2005, Federal Defendants will provide Plaintiff with a copy of a
provisional administrative record for the NEPA process.
4) | On or before August 1, 2005, Plaintiff (i) will inform Federal Defendants of its position
on the effect of the completion of the NEPA process on this litigation, and will advise Federal
Defendants of any issues that it intends to pursue with the Court concerning the effect of the
NEPA process on this litigation, and (ii) if Plaintiff intends to challenge any agency action
resulting from the NEPA process, will provide Federal Defendants with a proposed amended
complaint.
5) If Plaintiff does not intend to pursue further litigation, the Parties will file a stipulation of
dismissal on or before August 15, 2005.
6) If no stipulation of dismissal is filed pursuant to Paragraph 5, on or before August 22,
2005, Federal Defendants will seek a hearing date and file a brief showing cause, if necessary,
why the Court should not set the aside the original permits on September 26, 2005. The Parties
shall meet and confer, and by August 15, 2005 shall file a schedule with the Court for briefing
with respect to any further relief that may be sought by the Plaintiff.

IT IS HEREBY ORDERED.

FEB 3 2005 IPMA B AANTAI EY
JUDGE OF THE DISTRICT COURT
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CERTIFICATE OF SERVICE

I certify that I caused to be served a true and correct copy of the foregoing THE
PARTIES’ STIPULATION FOR THE COURT TO CONTINUE TO DEFER THE SETTING
ASIDE OF PRESIDENTIAL PERMITS by regular mail first class postage prepaid on the 7#>" s
day of February, 2005, addressed to the following:

Wild Earth Advocates

1 1646 E. 19th Avenue, Suite A

Eugene, Oregon 97403

MARTIN WAGNER
MARCELLO MOLLO
Earthjustice Legal Defense Fund
426 17th Street, 6th Floor
Oakland, California 94612

TOM STAHL

Assistant U.S. Attorney

U.S. Attorney’s Office

Federal Office Building

880 Front Street, Room 6293

San Diego, California 92101-8893

ANDREW A. SMITH

United States Department of Justice
Environment & Natural Resources Division
c/o United States Attorney’s Office

P.O. Box 607

Albuquerque, New Mexico 87103

BRIAN C. TOTH

United States Department of Justice
Environment & Natural Resources Division
P.O. Box 663

Washington, D.C. 20044-0663

JANICE M. SCHNEIDER

Latham & Watkins

555 Eleventh Street, NW, Suite 1000
Washington, DC 20004

CAREY L. COOPER
Klinedinst P.C.

501 West Broadway, Suite 600
San Diego, California 92101

ERIC J. MURDOCK

Hunton & Williams

1900 K Street, NW
Washington, DC 20006-1109 ] f,«

i@u@{}’

Dee Beardsley
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